
UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION
www.flmb.uscourts.gov 

In re:

HOFFNER’S NURSERY, INC. Case No.: 8:14-bk-08915-KRM
Chapter: 11

Debtor(s)
                                                         /

UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
www.flmb.uscourts.gov

In re:

SCOTT HOFFNER
and JODI HOFFNER  Case No: 8:14-bk-08904-KRM

Chapter 11
Debtors

______________________________/

EXPEDITED JOINT MOTION AND NOTICE OF
OF PROPOSED COMPROMISE OF CONTROVERSY

Debtor, HOFFNER’S NURSERY, INC. (the "Corporate Debtor"), Debtors, SCOTT

HOFFNER and JODI HOFFNER (“Individual Debtors”) (collectively “the  Debtors”) and

Creditor Townsend Horticulture, Inc., together with Todd Townsend and his affiliated entities

referenced below (collectively “Townsend”), by and through their respective  undersigned

attorneys, hereby gives notice to parties in interest, pursuant to Federal Rule of Bankruptcy

Procedure 9019 and Local Rule 2002-4, providing notice to all interested parties, and moves this

Court for approval of a proposed compromise of a controversy between the Corporate Debtor,

Individual Debtors and Townsend, and in support thereof states as follows:  
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****IMPORTANT NOTICE TO CREDITORS AND ALL INTERESTED PARTIES****

NOTICE OF OPPORTUNITY TO OBJECT AND REQUEST FOR HEARING

Pursuant to Local Rule 2002-4, the Court will consider this motion, objection, or other matter
without further notice or hearing unless a party in interest files a response within twenty one (21)
days from the date set forth on the proof of service attached to this paper plus an additional three
days for service. If you object to the relief requested in this paper, you must file your response with
the Clerk of the Court at Sam M. Gibbons United States Courthouse, 801 N. Florida Avenue, Suite
555 Tampa, Florida 33602, www.flmb.uscourts.gov;  and serve a copy on the movant’s attorney,
Matthew J. Kovschak,, Esquire, 325 West Main Street, Bartow, FL 33830,  and any other
appropriate persons within the time allowed.

If you file and serve a response within the time permitted, the Court may schedule and notify you
of a hearing, or the Court may consider the response and may grant or deny the relief requested
without a hearing. If you do not file a response within the time permitted, the Court will consider
that you do not oppose the relief requested in the paper, will proceed to consider the paper without
further notice or hearing, and may grant the relief requested.

BACKGROUND AND NATURE OF CONTROVERSY

1. The Statutory predicates for the relief sought herein include, without limitation, 

Federal Rule of Bankruptcy Procedure 9019, Local Rule 2002-4, and §105 of the Bankruptcy Code.

The Debtor submits that this Court has ample authority to grant the relief sought herein.

Notwithstanding same, pursuant to §105 of the Bankruptcy Code, this Court may enter such orders

as may be necessary or appropriate to carry out and effectuate the provisions of Chapter 11.  Thus,

§105 clearly empowers the Court to grant  the relief requested in any event. 

2. This Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. §§157 and

1334.

3.  The subject matter of this Motion is a core proceeding pursuant to 28 U.S.C.

§157(b). Venue is proper in this district pursuant to 28 U.S.C. §1408. 

4. No previous application for the relief sought herein has been made by the Debtor to

this Court or any other court.

5. The Corporate Debtor and Individual Debtors filed their voluntary Petitions under

Chapter 11 of the Bankruptcy Code on July 31, 2014, case numbers 8:14-bk-08915-KRM and

8:14-bk-08904-KRM, respectively (collectively the “Bankruptcy Cases”). 
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6. By this Expedited Joint Motion to Compromise, the Debtors seek approval of a

settlement with Townsend which achieves a global settlement of all claims and causes of action,

including challenges to the Debtors' discharge and avoidance actions.  The Compromise is intended

to be memorialized by transactional documents that will be more specific than the summary set forth

above, but will have no terms contrary to the summary set forth above, all of which, together with

a proposed form of Compromise Order, will be filed of record under a "notice of filing" at least five

(5) business days prior to any hearing with respect to this Compromise Motion.

7. On October 6, 2014, Townsend Horticulture, Inc. filed its Amended Proof of Claim

the amount of $126,211.32 (See: Claim 6-2)

8. On November 10, 2014, Townsend Horticulture, Inc.  filed a separate Proof of Claim

in the amount of $466,140.44 (See: Claim 12-1).

9. With regard to Claim 6-2, Townsend Horticulture, Inc. is a creditor pursuant to a

Commission Agreement executed on December 2, 2011.  A true and correct copy of the Commission

Agreement is attached hereto as Exhibit "A."  The Commission Agreement requires the Corporate

Debtor to pay Townsend Horticulture, Inc. commissions on sales to particular customers identified

in the Commission Agreement.  A listing of the unpaid commissions is attached to Claim 6-2 as

Exhibit "B."  As reflected in the itemized listing, the Corporate Debtor owes Townsend outstanding

Commission Payments in the amount of $107,420.32.  In addition, the Corporate Debtor owes

additional commissions for Sawyer Nursery.  Based on the Debtor's first monthly operating report

(Dkt. No. 67) which reflects $187,915.11 collected from Sawyer Nursery between January 1, and

August 31, 2014 (Dkt. No. 67 at p. 19), and the Debtor owes Townsend an additional 10%  (or

$18,791) based on these sales.  Accordingly, the total due Townsend is $126,211.32 ($107,420.32

+ $18,791).

10. With regard to claim 12-1, the Individual Debtors executed an unsecured promissory

note in the amount of $450,000 dated September 21, 20017 in conjunction with their purchase of

the commercial nursery previously operated by Todd Townsend, the principal of Townsend

Page 3 of  8

Case 8:14-bk-08915-KRM    Doc 116    Filed 12/04/14    Page 3 of 8



Horticulture, Inc. Over the course of several years, the Hoffners sent partial installment payments

to Todd Townsend via checks made payable to “Townsend Horticulture, Inc.”  Following the

execution of the original promissory note, a copy of which is attached hereto as Exhibit “C,” the

Hoffners executed additional promissory notes to  extend the payment deadlines and to confirm the

forgiveness of interest. True and correct copies of the subsequent notes dated August 29, 2008 and

November 25, 2011 are attached hereto as  Exhibits “D” and “E” respectively. Townsend further

believes that a scrivener’s error in the most recent promissory note dated November 13, 2012 in the

principle amount of Four Hundred Sixty-Two Thousand and No/100 Dollars ($462,000.00) (the

“2012 Note”) resulted in the inclusion of “Sebring Investments, LLC.” A true and correct copy of

the 2012 Note is attached hereto as Exhibit “F.” It is undisputed that Sebring Investments obtained

a Confession of Judgment in state court in Virginia against the Hoffners in the amount of

$445,500.00 on October 15, 2013. A true and correct copy of the Confession of Judgment is attached

as Exhibit “G”.

11. The Debtors are operating their business and managing their property as debtor(s)-in-

possession pursuant to §§1107(a) and 1108 of the Bankruptcy Code.

12. No trustee or examiner has been appointed in this case and no official committees

have yet been appointed pursuant to §§1102 of the Bankruptcy Code.

13. No Order has been entered approving a Plan of Reorganization.  

14.  The Corporate Debtor has agreed to pay Claims 6-2 and 12-1 of Townsend; and the

Individual Debtors have agreed to guaranty the payment of  Claims 6-2 and 12-1 of Townsend, as

agreed to herein.  The Corporate Debtor and Individual Debtors will execute new promissory note(s)

and guaranty agreements evidencing their intent with regard to the payment of Claims 6-2 and 12-1

of Townsend, confirming that the obligations in  Claims 6-2 and 12-1 are non-dischargeable in

bankruptcy, confirming that the obligations are not impacted by the confirmation, conversion, or

dismissal of the Bankruptcy Cases ( or any future bankruptcy filings), and specifying the penalties

for late-payment and/or default and providing for the recovery of attorneys' fees and costs in the
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event of default.     

15. SUMMARY OF SETTLEMENT 

A. Townsend's Claim 6-2 in the amount of $126,211.32 shall be allowed in full

and Townsend shall deem Claim 6-2 satisfied upon receipt of the Corporate Debtor's

payment of $80,000.00 without interest in sixty (60) equal monthly installments due

the first of each month and commencing thirty (30) days from the Effective Date of

the confirmation Order. A Promissory Note will be issued by the Corporate Debtor,

and guaranteed by the Individual Debtors, to Townsend to evidence payments which

Promissory Note and Guaranty shall not be deemed discharged or impacted

whatsoever by the confirmation, dismissal, or conversion of the Bankruptcy Cases

(or any future bankruptcy cases filed by the Debtors) and shall be enforceable in any

State Court of Competent Jurisdiction.

B. Townsend's Claim 12-1 in the amount of $466,140.44 shall be allowed in full

and Townsend shall deem Claim 12-1 satisfied upon receipt of the Corporate

Debtor's payment of $250,000.00 without interest in ninety six (96) equal monthly

installments due the first of each month and commencing thirty (30) days from the

Effective Date of the Confirmation Order. A Promissory Note will be issued by the

Corporate Debtor, and guaranteed by the Individual Debtors, to Townsend to

evidence payments which Promissory Note and Guaranty shall not be deemed

discharged or impacted whatsoever by the confirmation, dismissal, or conversion of

the Bankruptcy Cases (or any future bankruptcy cases filed by the Debtors) and shall

be enforceable in any State Court of Competent Jurisdiction.

C. Upon timely payment and receipt of the foregoing amounts, the Debtors and

Townsend shall release each other from all claims and causes of action.  The

compromise is contingent on Bankruptcy Court approval, and the parties shall be

returned to status quo in the event the Court does not approve the terms of the
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compromise outlined in this Motion or the supporting transactional documents.

BEST INTERESTS OF THE ESTATE

16. The Parties have taken into consideration the dispute(s), the defenses, together with

the expense, inconvenience, and delay that would likely attend the litigation of the contested matter

through trial.

17. The Parties believe that the compromise set forth in the Mediated Settlement

Agreement is in the best interest of the Estate and creditors because the uncertainty of litigation,

collection and the contingent expense to the Estate. 

18. In deciding whether to approve or disapprove a proposed settlement, a Bankruptcy

Court must consider the following factors: 

(a) The probability of success in the litigation; 

(b) the complexity of the litigation involved, and the expenses, inconvenience
and delay necessarily attending it; 

(c) the paramount interest of the creditors and a proper defense to their
reasonable views in the premises.   Wallace v. Justice Oaks, II, Ltd., (In re
Justice Oaks II, Ltd., 898 F. 2d 1544, 1549 (11th Cir. 1990).

 In this case, the factors weigh in favor of approving the Mediated Settlement Agreement, to wit:

a. The probability of success in the litigation.   There are defenses available to
the Debtor for which success is uncertain. Also, should this matter proceed
to trial, the attorneys’ fees and costs incurred will substantially diminish any
ultimate recovery.

b. The complexity and expense of the litigation.  This factor is probably the
single most important factor in this case and truly the focal point of the
analysis.  The expense of litigation will substantially diminish any ultimate
recovery to either Party.  This compromise avoids further litigation, thereby
allowing the Debtor and Security Bank to avoid incurring those legal
expenses.  To this end, should this case proceed to trial, and the Estate is
ultimately unsuccessful, the ultimate recovery to the Estate may be less than
the amount recovered by the Settlement.  Finally, there is a risk, as with any
legal matter, that the Debtor may not prevail on its defenses.  This
compromise eliminates any such uncertainty.

c. The paramount interest of the creditors and a proper deference to their 
reasonable views. In the Debtors' business judgment, this settlement is in the
creditor's best interests. Townsend is due a combined total of approximately
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$600,000 and is willing to compromise approximately $250,000 of the
amount due in exchange for the approval of this compromise thereby freeing
additional funds for the Estate(s).  This compromise avoids further litigation,
thereby allowing the Estate(s) to avoid incurring related costs and legal
expenses that will diminish the value of the Estate(s) if the Debtors are not
successful. The compromise also eliminates the costs and delay that litigation
would cause in relation to the resolution of this case, including diminution
of Estates' assets and delays in the administration of the Estates.

19. The standard for evaluating a proposed compromise under Federal Rule of

Bankruptcy Procedure 9019 is whether the compromise is in the best interest of the Estate.  See In

re Charter Co., 72 B.R. 70 (Bankr. M.D. Fla. 1987).  In view of the foregoing, the parties believe

the compromise is in the best interest of the Estate(s).

WHEREFORE, Debtor,  HOFFNER'S NURSERY, INC. ,  Debtors, SCOTT  HOFFNER

and JODI  HOFFNER and Creditor TODD TOWNSEND, together with his affiliated entities,

respectfully request that this Honorable Court enter an Order approving the proposed compromise

of controversy between the parties; and for such other and further relief as this Court shall deem

appropriate.

DATED on this 4th day of December, 2014.

Respectfully submitted,

/s/ Matthew J. Kovschak                  
MATTHEW J. KOVSCHAK, ESQUIRE
Attorney for Hoffner’s Nursery, Inc.

/s/ Pierce J. Guard, Jr.                        
PIERCE J. GUARD, JR., ESQUIRE
Attorney for Scott and Jodi Hoffner

/s/ Darren D. Farfente,                            
DARREN D. FARFANTE, ESQUIRE
Attorney for Todd Townsend 

and Affiliated Entities
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct photocopy of the foregoing has been sent, via

regular United States mail postage pre-paid, and/or Electronically via ECF/PACER  to all parties

registered to receive pleadings and papers in this case via  PACER/ECF; and to:

# All parties listed on CM/ECF Electronic Mailing List

# All parties listed on the Attached Court Matrix

# United States Trustee - Nicole.W.Peair@USdoj.gov 

Dated: December 4, 2014 /s/ Matthew J. Kovschak_____________
MATTHEW J. KOVSCHAK, ESQUIRE
Of Counsel
Sutton Law Firm
Florida Bar No.: 602876
325 West Main Street
Bartow, FL 33830
863-533-8912 (telephone)
863-533-4633 (telecopier)
mjkovschak@aol.com
Attorney for Debtor
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