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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
www.flmb.uscourts.gov

In re:

HOFFNER’S NURSERY, INC. Case No.: 8:14-bk-08915-KRM
Chapter: 11

Debtor(s)

UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
www.flmb.uscourts.gov

Inre:

SCOTT HOFFNER
and JODI HOFFNER Case No: 8:14-bk-08904-KRM
Chapter 11
Debtors

EXPEDITED JOINT MOTION AND NOTICE OF
OF PROPOSED COMPROMISE OF CONTROVERSY

Debtor, HOFFNER’S NURSERY, INC. (the "Corporate Debtor"), Debtors, SCOTT

HOFFNER and JODI HOFFNER (“Individual Debtors”) (collectively “the Debtors”) and

Creditor Townsend Horticulture, Inc., together with Todd Townsend and his affiliated entities

referenced below (collectively “Townsend”), by and through their respective undersigned

attorneys, hereby gives notice to parties in interest, pursuant to Federal Rule of Bankruptcy

Procedure 9019 and Local Rule 2002-4, providing notice to all interested parties, and moves this

Court for approval of a proposed compromise of a controversy between the Corporate Debtor,

Individual Debtors and Townsend, and in support thereof states as follows:
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****IMPORTANT NOTICE TO CREDITORS AND ALL INTERESTED PARTIES****
NOTICE OF OPPORTUNITY TO OBJECT AND REQUEST FOR HEARING

Pursuant to Local Rule 2002-4, the Court will consider this motion, objection, or other matter
without further notice or hearing unless a party in interest files a response within twenty one (21)
days from the date set forth on the proof of service attached to this paper plus an additional three
days for service. If you object to the relief requested in this paper, you must file your response with
the Clerk of the Court at Sam M. Gibbons United States Courthouse, 801 N. Florida Avenue, Suite
555 Tampa, Florida 33602, www.flmb.uscourts.gov; and serve a copy on the movant’s attorney,
Matthew J. Kovschak,, Esquire, 325 West Main Street, Bartow, FL 33830, and any other
appropriate persons within the time allowed.

If you file and serve a response within the time permitted, the Court may schedule and notify you
of a hearing, or the Court may consider the response and may grant or deny the relief requested
without a hearing. If you do not file a response within the time permitted, the Court will consider
that you do not oppose the relief requested in the paper, will proceed to consider the paper without
further notice or hearing, and may grant the relief requested.

BACKGROUND AND NATURE OF CONTROVERSY

1. The Statutory predicates for the relief sought herein include, without limitation,
Federal Rule of Bankruptcy Procedure 9019, Local Rule 2002-4, and §105 of the Bankruptcy Code.
The Debtor submits that this Court has ample authority to grant the relief sought herein.
Notwithstanding same, pursuant to 8105 of the Bankruptcy Code, this Court may enter such orders
as may be necessary or appropriate to carry out and effectuate the provisions of Chapter 11. Thus,
8105 clearly empowers the Court to grant the relief requested in any event.

2. This Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. 88157 and
1334.

3. The subject matter of this Motion is a core proceeding pursuant to 28 U.S.C.
8157(b). Venue is proper in this district pursuant to 28 U.S.C. §1408.

4, No previous application for the relief sought herein has been made by the Debtor to
this Court or any other court.

5. The Corporate Debtor and Individual Debtors filed their voluntary Petitions under
Chapter 11 of the Bankruptcy Code on July 31, 2014, case numbers 8:14-bk-08915-KRM and
8:14-bk-08904-KRM, respectively (collectively the “Bankruptcy Cases”).
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6. By this Expedited Joint Motion to Compromise, the Debtors seek approval of a
settlement with Townsend which achieves a global settlement of all claims and causes of action,
including challenges to the Debtors' discharge and avoidance actions. The Compromise is intended
to be memorialized by transactional documents that will be more specific than the summary set forth
above, but will have no terms contrary to the summary set forth above, all of which, together with
a proposed form of Compromise Order, will be filed of record under a "notice of filing" at least five
(5) business days prior to any hearing with respect to this Compromise Motion.

7. On October 6, 2014, Townsend Horticulture, Inc. filed its Amended Proof of Claim
the amount of $126,211.32 (See: Claim 6-2)

8. On November 10, 2014, Townsend Horticulture, Inc. filed a separate Proof of Claim
in the amount of $466,140.44 (See: Claim 12-1).

9. With regard to Claim 6-2, Townsend Horticulture, Inc. is a creditor pursuant to a
Commission Agreement executed on December 2, 2011. A true and correct copy of the Commission
Agreement is attached hereto as Exhibit "A." The Commission Agreement requires the Corporate
Debtor to pay Townsend Horticulture, Inc. commissions on sales to particular customers identified
in the Commission Agreement. A listing of the unpaid commissions is attached to Claim 6-2 as
Exhibit "B." As reflected in the itemized listing, the Corporate Debtor owes Townsend outstanding
Commission Payments in the amount of $107,420.32. In addition, the Corporate Debtor owes
additional commissions for Sawyer Nursery. Based on the Debtor's first monthly operating report
(Dkt. No. 67) which reflects $187,915.11 collected from Sawyer Nursery between January 1, and
August 31, 2014 (Dkt. No. 67 at p. 19), and the Debtor owes Townsend an additional 10% (or
$18,791) based on these sales. Accordingly, the total due Townsend is $126,211.32 ($107,420.32
+$18,791).

10.  Withregardtoclaim 12-1, the Individual Debtors executed an unsecured promissory
note in the amount of $450,000 dated September 21, 20017 in conjunction with their purchase of

the commercial nursery previously operated by Todd Townsend, the principal of Townsend
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Horticulture, Inc. Over the course of several years, the Hoffners sent partial installment payments
to Todd Townsend via checks made payable to “Townsend Horticulture, Inc.” Following the
execution of the original promissory note, a copy of which is attached hereto as Exhibit “C,” the
Hoffners executed additional promissory notes to extend the payment deadlines and to confirm the
forgiveness of interest. True and correct copies of the subsequent notes dated August 29, 2008 and
November 25, 2011 are attached hereto as Exhibits “D” and “E” respectively. Townsend further
believes that a scrivener’s error in the most recent promissory note dated November 13, 2012 in the
principle amount of Four Hundred Sixty-Two Thousand and No/100 Dollars ($462,000.00) (the
“2012 Note”) resulted in the inclusion of “Sebring Investments, LLC.” A true and correct copy of
the 2012 Note is attached hereto as Exhibit “F.” It is undisputed that Sebring Investments obtained
a Confession of Judgment in state court in Virginia against the Hoffners in the amount of
$445,500.00 on October 15, 2013. A true and correct copy of the Confession of Judgment is attached
as Exhibit “G”.

11.  The Debtors are operating their business and managing their property as debtor(s)-in-
possession pursuant to 8§1107(a) and 1108 of the Bankruptcy Code.

12. No trustee or examiner has been appointed in this case and no official committees
have yet been appointed pursuant to §§1102 of the Bankruptcy Code.

13. No Order has been entered approving a Plan of Reorganization.

14. The Corporate Debtor has agreed to pay Claims 6-2 and 12-1 of Townsend; and the
Individual Debtors have agreed to guaranty the payment of Claims 6-2 and 12-1 of Townsend, as
agreed to herein. The Corporate Debtor and Individual Debtors will execute new promissory note(s)
and guaranty agreements evidencing their intent with regard to the payment of Claims 6-2 and 12-1
of Townsend, confirming that the obligations in Claims 6-2 and 12-1 are non-dischargeable in
bankruptcy, confirming that the obligations are not impacted by the confirmation, conversion, or
dismissal of the Bankruptcy Cases ( or any future bankruptcy filings), and specifying the penalties

for late-payment and/or default and providing for the recovery of attorneys' fees and costs in the
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event of default.

15.

SUMMARY OF SETTLEMENT

A. Townsend's Claim 6-2 in the amount of $126,211.32 shall be allowed in full
and Townsend shall deem Claim 6-2 satisfied upon receipt of the Corporate Debtor's
payment of $80,000.00 without interest in sixty (60) equal monthly instaliments due
the first of each month and commencing thirty (30) days from the Effective Date of
the confirmation Order. A Promissory Note will be issued by the Corporate Debtor,
and guaranteed by the Individual Debtors, to Townsend to evidence payments which
Promissory Note and Guaranty shall not be deemed discharged or impacted
whatsoever by the confirmation, dismissal, or conversion of the Bankruptcy Cases
(or any future bankruptcy cases filed by the Debtors) and shall be enforceable in any
State Court of Competent Jurisdiction.

B. Townsend's Claim 12-1 in the amount of $466,140.44 shall be allowed in full
and Townsend shall deem Claim 12-1 satisfied upon receipt of the Corporate
Debtor's payment of $250,000.00 without interest in ninety six (96) equal monthly
installments due the first of each month and commencing thirty (30) days from the
Effective Date of the Confirmation Order. A Promissory Note will be issued by the
Corporate Debtor, and guaranteed by the Individual Debtors, to Townsend to
evidence payments which Promissory Note and Guaranty shall not be deemed
discharged or impacted whatsoever by the confirmation, dismissal, or conversion of
the Bankruptcy Cases (or any future bankruptcy cases filed by the Debtors) and shall
be enforceable in any State Court of Competent Jurisdiction.

C. Upon timely payment and receipt of the foregoing amounts, the Debtors and
Townsend shall release each other from all claims and causes of action. The
compromise is contingent on Bankruptcy Court approval, and the parties shall be

returned to status quo in the event the Court does not approve the terms of the
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compromise outlined in this Motion or the supporting transactional documents.

BEST INTERESTS OF THE ESTATE

16.  The Parties have taken into consideration the dispute(s), the defenses, together with

the expense, inconvenience, and delay that would likely attend the litigation of the contested matter

through trial.

17.  The Parties believe that the compromise set forth in the Mediated Settlement

Agreement is in the best interest of the Estate and creditors because the uncertainty of litigation,

collection and the contingent expense to the Estate.

18. In deciding whether to approve or disapprove a proposed settlement, a Bankruptcy

Court must consider the following factors:

(@)
(b)

(©)

The probability of success in the litigation;

the complexity of the litigation involved, and the expenses, inconvenience
and delay necessarily attending it;

the paramount interest of the creditors and a proper defense to their
reasonable views in the premises. Wallace v. Justice Oaks, Il, Ltd., (Inre
Justice Oaks 11, Ltd., 898 F. 2d 1544, 1549 (11th Cir. 1990).

In this case, the factors weigh in favor of approving the Mediated Settlement Agreement, to wit:

a.

The probability of success in the litigation. There are defenses available to
the Debtor for which success is uncertain. Also, should this matter proceed
to trial, the attorneys’ fees and costs incurred will substantially diminish any
ultimate recovery.

The complexity and expense of the litigation. This factor is probably the
single most important factor in this case and truly the focal point of the
analysis. The expense of litigation will substantially diminish any ultimate
recovery to either Party. This compromise avoids further litigation, thereby
allowing the Debtor and Security Bank to avoid incurring those legal
expenses. To this end, should this case proceed to trial, and the Estate is
ultimately unsuccessful, the ultimate recovery to the Estate may be less than
the amount recovered by the Settlement. Finally, there is arisk, as with any
legal matter, that the Debtor may not prevail on its defenses. This
compromise eliminates any such uncertainty.

The paramount interest of the creditors and a proper deference to their
reasonable views. In the Debtors' business judgment, this settlement is in the
creditor's best interests. Townsend is due a combined total of approximately
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$600,000 and is willing to compromise approximately $250,000 of the
amount due in exchange for the approval of this compromise thereby freeing
additional funds for the Estate(s). This compromise avoids further litigation,
thereby allowing the Estate(s) to avoid incurring related costs and legal
expenses that will diminish the value of the Estate(s) if the Debtors are not
successful. The compromise also eliminates the costs and delay that litigation
would cause in relation to the resolution of this case, including diminution
of Estates' assets and delays in the administration of the Estates.

19.  The standard for evaluating a proposed compromise under Federal Rule of
Bankruptcy Procedure 9019 is whether the compromise is in the best interest of the Estate. See In

re Charter Co., 72 B.R. 70 (Bankr. M.D. Fla. 1987). In view of the foregoing, the parties believe

the compromise is in the best interest of the Estate(s).

WHEREFORE, Debtor, HOFFNER'SNURSERY, INC., Debtors, SCOTT HOFFNER
and JODI HOFFNER and Creditor TODD TOWNSEND, together with his affiliated entities,
respectfully request that this Honorable Court enter an Order approving the proposed compromise
of controversy between the parties; and for such other and further relief as this Court shall deem

appropriate.

DATED on this 4" day of December, 2014.

Respectfully submitted,

[s/ Matthew J. Kovschak
MATTHEW J. KOVSCHAK, ESQUIRE
Attorney for Hoffner’s Nursery, Inc.

/s/ Pierce J. Guard, Jr.
PIERCE J. GUARD, JR., ESQUIRE
Attorney for Scott and Jodi Hoffner

[s/ Darren D. Farfente,
DARREN D. FARFANTE, ESQUIRE
Attorney for Todd Townsend

and Affiliated Entities
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct photocopy of the foregoing has been sent, via
regular United States mail postage pre-paid, and/or Electronically via ECF/PACER to all parties

registered to receive pleadings and papers in this case via PACER/ECF; and to:

u All parties listed on CM/ECF Electronic Mailing List
u All parties listed on the Attached Court Matrix
u United States Trustee - Nicole.W.Peair@USdoj.gov

Dated: December 4, 2014 /s/ Matthew J. Kovschak
MATTHEW J. KOVSCHAK, ESQUIRE

Of Counsel

Sutton Law Firm

Florida Bar No.: 602876
325 West Main Street
Bartow, FL 33830
863-533-8912 (telephone)
863-533-4633 (telecopier)
mjkovschak@aol.com
Attorney for Debtor
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COMMISSION AGREEMENT

_ This Commtission Agreement is between TOWNSEND HORTICULTURE, INC,
ETawnsend™), 1429 Bafty Loop, Chesapeske, Virginia 23320 and HOFFNER'S NURSERY, TNC.
(“Hoffnér’s™), 11007 Payne Rad. Sehiing. Florida 33875, Hoffuers agrées to pay Townsend the
following:

_ TERM: This Agreement commenced on September 1, 2007 and shsil continue until Angust
30, 2017, Thiz Apreementcan be renegotiated for ar extended period.

AMOUNT: Tey Percent {10%) commission (“Comeission™) on alf Net Sales thar
Townsend's generates with that customer, For purposes of this Agreement, “Net Sales™ means gross:
revenues from  sale (o a customer-generated by Townsend, less the cost of shipplivg and crates; and
ess any interest paid by a customer. The Commission is not payable onall of Hoffher's cafes, only
thioke salés to customers genierated by Townsend. Thie Commission shall be reduced in the eventa
customer is delinquent paying lts invoice as follows: (if the Commission s reduced to sever gereént
{79%) of Wet Sales.on customers’ payments thal arg received more than 30 days afier the stated
payment terms of the sale, and (i1} the Commission {s reduced 'to fivepereent (5%) of Net Safes on
eusiomers’ payments received more than 60 days after the statgd payment terms of the sale. For
example if @ sale offers 30 day payment terms and the payment is received 45 days after e sale,
thert the Commission will be 2n amionnt equal Yo seven percent 7%} of the Net Sale recéived.

PAYMENT TERMS: Hoffaer's sgrees to process and pay Townsend the Commission
weekly on tustomer pavments received. No interess charges are 1o be added 10 the commyission
aAmpuntsiie o Townsend. [f the customer betomes detinquent in their payment 1o Hoffer's, Todd
Towisend will assist Heffher's in dealing with detinguent sustomers, At the beginning of theh
mionith Hoffhers' will send Townsend an updated- acvount receivable report.

SALES CONTRACTS: Al prices for sales to-customers must be-agreed upon betiveen
Hoffier's and Townpsend beforethe contract is miade-viith the customer. Reasonable pricing is to be
ased,

~ CURRENT CUSTOMERS: Sales to.the following customers will result in Commisslons
:}aemg‘pa},;able 10 Townsend; $3ell-all locations, Casertanos, Corso’s, Green Circle, Layimans,
Savwyers, Stacys, and any other new customers generafed by Towhsend.

All'sales payments from customers are o be shade directly 1o HofTher's as agreed upon by
Hoffer's and Townsend,

Nerexpense reimbursement (s included in this Agreement.

REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK
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HilTbers™ Fow nvend Comintisson Agrecinent signgiire page

TOWNSEND HORTICULTURE, INC.

By g i_;;gﬁg ;_; ;Mm: § (/245
Todd Thwnsend Datel

HOFFNER'S NHRSERYUINC

By:,;///é//% jr- 211

Seot Hoffrer " Pare

HOFFNER™S NURSERY. INC,

Yodi Helfner Daze
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Hoffner's Nursery Inc: Dutstaﬁding Comunission Paymenis

8:51 ARt
aB0R14 {Sawyers 2014 not included - missing from reporf)
Aceruat Basis PO# = Hofiner Invoice # {o Customer

Rum Date Ous Date Arnount Opan Balance P Q. # Mamo
2300 081172014 GBEWIDI4 230,80 S30.60 4434 - Casertann 4434 - Caeartans
2301 o720 0BI3R0M4 1,338.52 1.338.52 4435 - Bell 4435 - Bedl
2285 Q632014 QBRZTRDI4 1,268.40 126840 4432 - Comsn 4432 - Corsn
2262 OBE32014 QBI04 1.934.52 1,434.52 4452 - Harmpehire 4452 ~ Hampshire
2263 OBIasZ014 OBMTRZD14 845.00 94500 4428 - Corse 4428 - Corso
2264 CBI/0312014 GBI72014 181440 181440 4426 Carse 4428 - Carso
22E5 Q8/03/20114 QBriTR014 1,934 52 1,934.62 4427 - Hampshire 4427 - Hampshire
2188 G5/1312014 Lt 1,278.20 1.278.20 4425 Caserlane 4425 Caserlane
2188 05132014 Q71270204 &07.50 BO7.50 4424 Corso 2424 Corso
220D DE8M32014 OWETRZDIS 2,616,060 264600 4423 Corso 4423 Corso
2201 057132014 orzRDIS 1,210.00 1,210.00 4422 Corsp 4422 Corso
2202 D5M13/2014 0511372014 1,134.00 1,134.00 4421 Coso 4427 Corst
20 0342014 OTIZT2014 1,279.80 1,279,80 4497 Hammpshire 4417 Hampshire
2204 DSM3/2014 OTi2T72014 1,701.00 1,704.00 4416 ~ Hampshire 4416 - Hampshie
ki DEA312014 OTIZTIRG14 $47.50 887.50 4415 - Comso
2205 0532014 DIZTI0N 810.00 81000 4414 Corso
2207 O5MBR20%4  OVIZTR2014 95256 a5 55 4413 Corso 4413 Corso
2208 (5132014 L frxfrayCy 1,907.08 1,8907.08 4409 Hampshire
2208 08/13/2014 UIRT2014 1.804.75 180475 4307 Hampshite A397 Hampshins
2240 D513/2014 arli27i20t4 795.75 T85.75 4398 Corsd
2211 0511372014 G014 1,276.85 1,276.80 43B3 Corso
2212 051312014 9727014 931.87 991.87 4382 - Corse 4392 - Corss
Fa Xy D4rt72014 071012014 81000 81000 4387 Cotso
2112 DTR014 a7n012014 1,080.32 1,080.32 4388 - Corse
2108 Q52014 06/28/2014 1,083,680 108360 4380-Corsos 4380 - Corso
2103 DA13014  OBRYIZ014 1,360.80 1,360.80 4371 - Coreo 4371 - Corae
1898 DGazns 09162013 1,306.70 1,308.7C 4239 - Twhwood 4268 - Tetwond
1888 DBRTIZ13 o9M02MS 0528 80528 4282 - Hampshire: 4323 - Hampaiie
1872 DEM1/2013  OB/ZERMG T,485.00 149500 4317 - Corsos
1873 DRMR0I3  OBEBRNS 1,337.89 1,337.88 4318 Casertane 4319 - Casertany
1847 DEL201% 0BrBRZT3 1,287.50 1,287.50 4316 - Corsos 4316 - Coren
1848 Osf0R/2013 081812013 1,859,855 1,859.56 4308 - Hampshire 4308-Hampshire
1849 OEfR2013 OBM62013 1,349.50 451,10 2300 - Ball OH 4308 - Balf OH
822 D526/2013 08/Ger2013 1,263.08 1,263.08 4303 - Cosartann 4303 - Caserany
1823 O5/252013 aB/B20M3 1,585.65 1,565,656 4307 - Corso 4307 - corse
1824 0512812013 0BMOBR2HTE 1,338.50 1,336,650 4305 - Corse 4305 - Gorap
1828 052612013 0B/O8R013 1,848.62 1,645.62 4292 - Hurnpshire 4292 - Hampshire
1804 QEMTI2ZN3 IRk Frligk) 952,00 992.00 4205 - Laymans 4285 - baymans
1805 DEMT20T3  OW312018 1,371.08 1,971.00 4295 - Corso 4285 - Corso
1608 05712013 O7731£2013 Bo4.0% S94.95 4786 - Como 4288 - cotso
icerg OEATI2013 071312013 1.376.97 1,379.67 4300 - Layman 4304 - Laymen
17e6 05/14/2013 O7/282013 1,128,8¢ 112880 4230 - Corsos 4280 - Corsos
1788 0541472013 0772812013 590.40 690140 4287 - Bell VA 4287 - Bell VA
1ve4 UBMG2013 72412013 1,425.00 1425.00 4285 - Corsos 4285 - Corsos
1785 05/10r2013 OT12412013 950,00 850.00 4283 - Caserlano 4283 - Cagertann
178 [Hidesiry Kl 01232013 1,308.15 1,30B.15 4276 - Corsos 4278 - Corsos
1778 U5/0872013 O7i2312043 1,868.50 1,986.50 4277 - Corsos 4277 - Corsos
178G 050972013 DFR32I 1,815.00 +M5.00 4278 - Corsos 4278 - Gorsos
1773 05072013 OTr212G13 1,888.95 47550  42¥9 - Hempshite 4279 - Bamnmpside
1762 QRA03E013  DTNTRDYR 1,050.00 1H8D.00 4274 - Comos 4274 - Corsos
1761 {ar302M8 0711472013 2,087 22 208722 42683 -Corso 4263 Corsa
1752 04/30/2013 or412013 1,059.00 105800 4264 -Corse 4265 - Corsa
1753 0473012013 0711412013 1,131.84 1.131.84 4265-Corsn 4288 - Corso
1740 04r2412613 V42472013 1,685.20 1.698.20 4248 -Corso 4248 - Corso
1718 Q4N TIZN3 OTIaH2013 1,800.88 475.50 4288 - Hampshire 4238 - Hampshlbe
1608 04M11/2613  DBRSIEDI3 114720 114720 4228 - Sawyer 4228 - Sawyer
1817 11192012 01/252013 1713564 75240 4157 4137
1618 12012 01/2512013 473,38 23840 4166 4166
1572 Q72512012 16:082012 2,541,523 2508.86 4188-leymans 4188-Laymans
1574 a7rER01Z 0812012 1415.66 1415.66 4192 - Laymans 4192 - Laymans
1538 050472012 oBr18/2012 1,206.00 1,806.00 4178 - Sawyer 4178 - Sawyer
1526 05252012 QRMZ2Z 1,873.76 1.B73.76 4158 - Hampshire 4158-Hampshive
1487 51102012 072412012 87440 i51.20 4144 - Ball VA 4144 Bell VA
14dB GRSz DT 1,365,580 ZRZ.00 4174 BETWD AZEHET NG
1478 GARTIZ012 071112012 146064 1480.8¢  2114-Sawyer 4114 Sawyer
1468 042412012 0708122 1,584.48 1,584.48 4002 - Sawyer 4092 Sawyer
1462 Garadizniz OF/0BIZ012 1,182.57 1,182.57 4085 - Sawyer 4085 - Sawyer
Does 1ot inchide Sawyers 2014 - 518! missing from et Page 1
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Hofiner's Nursery Inc: OQufstanding Commission Payments

o:51 AN
oA (Sawyers 2014 not included - missing from report)
Accrua] Basis PO# = Hoffnar Invoice # to Customer

Pum Date Duse Dt Amount Open Balanca P.O.# Hesmo
1485 C4f24/2012  OTAIBEDIZ 1,774.08 1,774.08 4100 - Sawyer A100-Sawyer
1466 CAZ4fIN2 DTAIBRDIZ 1,288 37 1,28537 4102 - Sawyer 2162 Sawyar
472 042452012 OTRONIZRYR 810.40 45080 4411 - Bel OH 4111 - Bell OH
1473 O4EaRNZ DTIOBREE B70.40 4B0B0 4912 - Bal MDD 4112 - Bali D
1444 parzEpIz  UBRGI0IZ 4,020.60 68040 2090 - Bef WD 2090 - Be WD
1445 B4M1222012  OBfRERMZ 4,214.55 35260 4076 - Beli MD 4076 - Bels MD
1435  DAODIROIZ OBRARMZ 1,786,88 1,78B.68 4079 - Hampshire 4079 Hampshire
1436 04002012 UBf232042 1,655.20 B91.20 4080 - Bel VA 40BG - Bl VA
1404  Om2omOIZ carlaEni 1,075.20 107520 4051 Sawyers 4054 Sawyers
1267 OBMBIOTY OBMAGER011 1,167,486 1,167.48 3083 Alabama Sawyers
1251 OBIOBI20T  ORIDIZ0TE ,166.40 118640 3850 Alabama Sawyers
1234 OSMGR0IT  O7RMRMY 1,081 103121 3971 Alsbama Sawyars
1488 DEMSEOIT O7/RDED1T BSBAT 958,17 3943 Alaboma Sewyers
1217 0515011 07RO 92,50 80250 3981 Alnbama Sawyers
Total 167,420.32 9740265
Boes not incluge Sowyers 2094 - 5tH) missing from report. fage 2
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THIS LOAN AGRBEMENT IS BETWEEN TODD: TO“’NSEND 1429 BAP FY

"fO\i}NSBND e FOLLOWING:
'DATE: SEPTEMBER 21, 2007
AMOUNT: $450,000

INTEREST RATE: 9 % ANNUAL RATE
TERMS: 2 YEAR NOTE:

$265,500' DUE. ON SEPTEMBER 15,2008 (1/2P + $40,500 I)
$245,250 DUE.ON SEPTEMBER 15, 2009. (/2P + $20, 250 D

LATE FEE: ALATE FEE,OF 2%MONTH WILL BE ADDED TO
EACHMONTH THAT A PAYMENT IS DELINQUENT.

THIS NOTEIS AN UNSECURED NOTE AND HAS NO ATTACHMENT TO ANY
REAL:ESTATE OR EQUIPMENT OF HOFFNER'S NURSERY, INC.

SCOTT & JODI HOFFNER PERSONALLY GUARANTEE THIS LOAN.

S

TOBD TOVREND

o

JODI HOFFNER i
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FROM : FRX Ng. ¢ Aug, 29 JUpR BoIEAM Pl

LOAN AGREEMENT AMMENDMENT

THE ORIGINAT, LOAN AGREEMENT BETWEEN TODD TOWNSEND', 1429

¥ LOOP, CHESAPEAKE, VA 23320 AND'SCOTT & JODI HOFFINER, 11007
PAYNEROAD, SEBRING, FL 33875, DATED SEPTEMBER 21, 2007 IS BEING
‘AMMENDED AS FOLLOWS: |

DATE: ' AUGUST 29, 3008

AMDUNT: $450,000

TNTEREST RATE: 99 ANNUAL RATE

TERMS: 2 YEAR NOTE-AMMENDED TO 3 YEARS (FROM
. ORIGINAL DATE OF SIGNING) 5
$306,000 DUE ON SEPTEMBER 15, 2009 (1/2 7 + 3 YEARS OF

 INTEREST AT $40,560/VEAR) o
$245,250 DUE ON'SEPTEMBER 15, 2010 (1/2 P +$20,2501)

UNSECURED NOTE AND HAS NO ATTAGHMENT TO ANY
EQUIPMENY OF HOFFNER'S NURSERY, INC.

THIS NOTE IS,
REAL ESTATE O

SCOTT & JODI HOFFNER PERSONALLY GUARANTEEFHIS LOAN.

Ton
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IMPORTANT NOTICE
THIS INSTRUMENT CONTAINS A CONFESSION OF JUDGMENT PROVISION
WHICH CONSTITUTES'A WAIVER OF IMPORTANT RIGHTS YOU MAY HAVE AS'A
DEBTOR AND ALLOWS THE.CREDITOR TO OBTAIN A JUDGMENT AGAINST YoU
"WITHOUT ANY FURTHER NOTICE.

$500,000.00 Chesapeake, Virginia
Nevember 25,2011

FOR VALUE RECEIVED, the uridersigned Scoit and Jodi Hoffher (collectively
“Maker” jointly and severally promise: he order of Todd Townsend ("Hoidcér") ar'1429
Baffy Log esapeake, Virginia23320, r such Sihier place 35 Holder may §petify: in-writing,
the principal $um 6f Five Hundied Thonsand Dm!ars (§500,000) without'interest.

Beginning on the date of execution 6 ilis: promissory Wate; and contjnuing on the 15th
day 6f Deteéinber20] | ‘arid-each calendar. month thereafier through August 15, 2013, Maker shall
pay:to Holder the sum: of Gne Thousand Five Hundred Dollars (SI 500). On September 30, 2012
Maker sfiall péy Holdér the sum‘of Two Hundred Foity Two Thousand Five Hundred Diolars
($242,500). On Octéber I5; 2012 and continuing:on the: 15" day of each calendar month
thereafter: thmugh August 15,2013, Ma{(et shali pay to Holder the'stim of One Thousaid Five
Huudred Doflars ($} :500): Oh Sepiember 30, 2 faker shallpay to Folder the sum of Two
- ‘Hindred Twenty Six Thousand Do $276, 000). TTME 1S'OF THE ESSENSE with respectto
Maler® 5 paymf:nt obhgatmns hergurider.

Upon (i) the:death; or insolvency of either'Maket, (i) apphcatmn forithe appointment of
a'veceiver for Make; (m) the i Img, ofd petition ih bankfuptcy by 6r-against either Maker, or(iv)
the fHihiré of the Maker 1o pay any installment or payment due hereunder strictly as called for,
then this Noteshall, at the option of itie Holder, be-considered tor be in default and becorhe
:mmedzately dué.and payable in full withiow further notice, or demand.

f{i“ght of prepayment is permitted:

t..demand, protest-and notice of dishonior; and
agrees thatextension oF éxtéiisiois of the fim mentiof this Noté'may be imade befor, at,
or after maturityand for periods in excess of theorigital ter:of this Note by agreement with
any oné o more of the parties without nofice to.and without: refeasing the liability of any othies
party ta the N waives the besefit of all homestead and Siniitar exemptmns as to this déb,
atid any right any ieny may-have to require the Holder to proceed agajnst any other party or
person hefore procetdmg a,gamst any or all of’ thiern for alf o any portion of the indebtedness

Each Maker hereby; (i) waives: presen!m_

owed urider this Note; (i) agrees {0 pay all court costs-and expenses incurred in collecting this
Note, including twenty percent (20%) attorney's fees if after default this Note be placed in the
hands:of an attorney for collection; aiid (iv) consents t6 personal junsdnctmn and vénue in the
Circuit Court for the City of Chesapegke, Virginia,

Thie undersigned Maker heteby didy constitutes-arid appoints Douglas E. Kahle, Esq. as
theif trieiand Jawful attorhey-in-fact, to act for'them; in their name, place and stead, and. upon
the oceurrence of an evert of default. to confess ;udcmem against them in the Circuit Court for
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! of ?_-“;?~§3*‘3¥’E§!$?7 Virginid upori this Not€ and 4li amotrits awed herey nder..including
costs:ofcol ection. af‘ttgrrga‘;gs‘ fees as provided and court costs. hereby ratifying and Gonfirving
the acts'ofsaid dttorney-in-fact as it done by themselves. | o i

WITNESS the following signatures and seals effective t‘]fe@g of November, 2011.

Kot Hofiner

i ila A

Todi Hoffter
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1236 IMPORTANT NQTICE

0749 THIS INSTRUMENT CONTAINS A CONFESSION OF JUDGMENT PROVISION

WHICH CONSTITUTES A WAIVER OF IMPORTANT RIGHTS YOU MAY HAVE AS A

DEBTOR AND ALLOWS THE CREDITOR TO OBTAIN A JUDGMENT AGAINST YOU
WITHOUT ANY FURTHER NOTICE.

PROMISSORY NOTE

$462,000.00 Chesapeake, Virginia

November /32012

FOR VALUE RECEIVED, the undersigned Scott and Jodi Hoffner (collectively
“Maker”) jointly and severally promise to pay to the order of Sebring Investments, LLC, a
Florida limited liability company ("Holder") at 1429 Baffy Loop, Chesapeake, Virginia 23320,
or such place as Holder may specify in writing, the principal sum of Four Hundred Sixty Two
Thousand Dollars ($462,000) together with interest as stated below.

Beginning on the date of execution of this promissory note, and continuing on the 15®
day of Decernber 2012.and each calendar month thereafter through August15, 2013. Maker shall
pay to Holder the sum of One Theusand Five Hundred Dollars ($1,500). On September 30, 2013
Maker shall pay Holder the sum of Two Hundred Four Thousand Five Hundred Dollars
($204,500). Interest shall accrue at the rate of six percent (6%) per annum on the outstanding
principal balance beginning on October 1, 2013. On October 15, 2013 and continuing on the 15®
day of each calendar month thereafter through August 15, 2014, Maker shall pay to Holder the
sum of One Thousand Five Hundred Dollars ($1,500). On September 30, 2014, Maker shall pay
10 Holder the balance of the principal indebtedness hereunder together with all accrued and

“unpaid interest. TIME IS OF THE ESSENSE with respect to Maker’s payment obligations
hereunder.

Upon (i) the death, or insolvency of either Maker, (ii) application for the appointment of
a receiver for either Maker, (jii) the filing of a petition in bankruptcy by or against either Maker,:
or {iv) the failure of the Maker to pay any installment or payment due hereunder strictly-as Galled %

for, then this Note shall, at the option of the Holder, be considered to be in default-%gﬂ%?eoo@ *;;"o
immediately due and payable in full without further notice or demand. =k = :: o
%3 T 2
Right of prepayment is permitted. T o U
c«é\w r.:‘:\";v % e (;}J
3 -, " ‘-‘ Panl fes bt
The Maker hereby; (i) waives presentment, demand, protest and notice of dishoridy, and no

o [a31
agrees that extension or extensions of the time of payment of this Note may be madeliefére, at= T
or after maturity and for periods in excess of the original term of this Note by agreenfentowith
any one or more of the parties without notice to and without releasing the liability of any ‘other
party to the Note; (ii) waives the benefit of alt homestead and similar exemptions as to this debt,
and any right any of them may have to require the Holder to proceed against any other party or
person before proceeding against any or all of them for all or any portion of the indebtedness
owed under this Note; (iii) agrees to pay all court costs and expenses incurred in collecting this
Note, including thirty percent (30%) attorney's fees if] after default, this Note be placed in the

hands of an attorney for collection; and (iv) consents to personal jurisdiction and venue in the
Circuit Count for the City of Chesapeake, Virginia.
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The undersigned Maker hereby
Glen M. Robertson, Esq., either of who
for them, in their name, place and stead

confess judgment against them i

m may act, as their true and lawful attorney-in-fact, to act
n the Ci
this Note and all amounts owed

duly constitutes and appoints Douglas E. Kahle, Esq, and
, and upon the occurrence of an event of default, to

reuit Court for the City of Chesapeake, Virginia upon

hereunder, including costs of collection, attorneys fees as
provided and court costs, hereby ratifying and confirming the acts of said attorney-in-fact as if
done by themselves.

4
WITNESS the following signatures and seals effective the [ day of_Degcarber?012

A

Scott Hoffner 7

Yodi Hoffaer T
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CONFESSION OF JUDGMENT/ Case No.
CERTIFICATE OF CLERK
Va. Code §§ 8.01-431, 8.01-433, 2.01-436, 8.01-437,17.1-124
In the Clerk’s Office of the Cireuit Court of Chesapeake , Virginia
' CONFESSION OF JUDGMENT
CREDITOR{(S): DEBTOR(S):
Sebring Investments, LLC Vo Scott Hoffner and Jodi Hoffhner
1429 BaffyLoop e, 11907 Payne Road
Chesapeake, VA 23320 . Sebring, FL 33875

Ifwe, the above-named debtor(s), acknowledge hyself/ourse]ves, to be justly indebted to, and do confess judgment in favor
of, the above-named creditor(s) in the sum of § 443,500.0 (... Four Hundred Forty-Five Thousand Five Hundred _ dodlars)
together with interest thereon at the rate of ... &00........% from 10/14/13 yntit paid and cost of this proceeding (including
the attorney’s fees and collection fees provided for in the instrument on which the proceeding is based) hereby waiving
my/our homestead exemptions as 1o the same, provided the instrument on which the procecding is based carries such
homestead waiver.

Given,under my/our hand(s) this day. (seal)
Qe 1S 2e13.. {seal)
DATE
COSTS STATEMENT : (seal)
§ 2500 ... WritTax TN 4 (seal)
... Clerk™s Fees by //9 %’M (seal)
Cr" ATTORNEY IN FACT
Docketing Fee
Tech Trust Fund Fee ,
Sheriff's Fee [%] Power of Attorney in Debt Instrument
Registered/Certified Mail { 1 Separate Power of Attorney Documeht ;.‘g — t“ o
. Logal Aid/Indigent Defense Fee [ ] Appointment of Substitute Attorney-ig; ot pry S
Courthouse Construction Fee recorded on ....oeen.n oUE S).; :Sn
DATE .- . trieg
Law Lib/Courthouse o~ g PR -
Maintenance Fee Instrument No. S . ,7,«. rmn
Court Technology Fee Deed Book/Page No. §\‘ Er—”ﬁ = < 8
of & EZ
CERTIFICATE OF CLERK el e 28
om DA im

. , . ) Z 5
The foregoing judgment was confessed before me in my oifice on the date and time shown below and l‘;?&,l’ﬂd of recordl; g?so
as shown below: i

[0~ 18~ 13 9.:39 AV Order Book NO. ..o Page NO. oo

DATE AND TIME OF CONFESSION

INSEUMENT TNO. oo e simirimsssinsssssarsrm s s ristress

Attached to this Judgment of Confession are:

[ J Debt instrument containing a Power of Attorney
{ ] Separate Power of Attomey
[ 1 Separate Debt Instrament by

Faye W. Mitchell, Clertk ey

DEPUTY CLERK

SEE NOTICE TO DEBTOR ON PAGE TWG OF TWQ

00b¢1
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- NOTICE TO DEBTOR:

§ 8.01-433, Setting aside judgments confessed under § 8.01-432. — Any judgment confessed under the
‘provisions of §8.01

-432 may be set aside or reduced upon motion of the judgment debtor made within twenty-one
days following notice to him that such judgment has been entered against him, and after twenty-one days notice to
the judgment creditor or creditors for whom the judgment was confessed, on any ground which would have been
an adequate defense or setoff in an action at law instituted upon the judgment creditor’s note, bond or other
evidence of debt upon which such judgment was confessed. Whenever any such judgment is set aside or modified
the case shall be placed on the trial docket of the court, and the proceedings thereon shall thereafter be the same as
if an setion at law had been instituted upon the bond, note or other evidence of debt upon which judgement was

confessed. After such case is 5o docketed the court shall make such order as to the pleadings, future proceedings
and costs as to the court may seem just.
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE
SEBRING INVESTMENTS, LLC,

Plaintiff,
v, CaseNo.: CL13- 2468 . co
L 3% 5 0B
SCOTT HOFFNER, ~EE s ‘.,i.-ﬂ
%p R 5 WA
£ ™
and . S A
.C,-&g"? £ J'x.g
JODI HOFFNER, =™y, F T
§\1 ch B "3.‘,":?)
Defendants. . % %\ s
AFFIDAVIT *
duly sworn made oath as follows:

% o
A
This day personally appeared before me, the undersigned, Todd Townsend, and after being
1.
2.

I am authorized to make this Affidavit.

Scott Hoffner and Jodi Hoffner (collectively the “Makers™) executed the attached
Promissory Note dated November 13, 2012 (the “Note™), payable to the order of Sebring

Investments; LLC (the “Holder”) in the original principal amount of Four Hundred Si}.&‘yr»Two
Thousand and 00/100 Dollars ($462,000.00).
3

The Makers failed to make the requiréd payment of Two Hundred Four Thousand
4.

Five Hundred Dollars and 0{}/ 100 ($204,500.00) on September 30, 2013, which constitutes an
event of default under the terms of the Note,

The principal indebtedness, together with accrued interest, owed on the Promissory

Note as of October 2, 2013 amounts to Four Hundred Forty-Five Thousand Five Hundred Dollars

and 007100 ($445,500.00), accruing interest at six percent (6.0%) from the date of judgment.
5.

The Promissory Note entitles the Plaintiffs to an award of all court costs and
expenses incurred, including thirty percent (30%) attorney’s fees,
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SEBRING INVESTMENTS, LLC
. BY‘E&&Q : Oamuwo
Todd Townsend, Managing Meniber
STATE OF VIRGINIA,
cITY OF Nirginia. Beath , to-vit

The foregoing was subscribed and swom to before me this ﬁ”‘ day of October, 2013, by
Todd Townsend, Managing Member of Sebring Investments, LLC, personally known by me, or

identified by me through satisfactory evidence of identity, and whose signature was voluntarily
affixed by the individual for the purposes stated.

Notary Public ;Z'

My Commission Expires: _ ¢ }” !u 3, &QH“
My Registration Number: 120414}

LADocument Directory\TiTownsend Companies, Inc., ThetAfTidavi (10-2-13).doox

; Nuuﬂu:'ik
My Coueriscion Expives 3oty 31, 2014
Megiitrotion # 720419
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CERTIFIED TO BE A TRUE COPY

OF THE RECORD IN MY CUSTODY,
FAYE W. MITCHELL, CLERK
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